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Substance Abuse Issues
Focus for this training - Alcohol Related Issues



What is Alcohol Use Disorder 
(AUD)? 

• Medical condition impaired ability to stop or control alcohol 
use despite adverse social, occupational, or
health consequences.

• Physical Components

• Mental Health Components

• AKA = Alcoholism





Substance Abuse 
General Population

10% 
Alcohol/AUD 3% Drug/SUD

80% Drug 
Addicts also 
Alcoholics

75% of  Addicts 
are employed

95,000 people die 
each year from 
alcohol related 

issues



2016 ABA –
Betty Ford Study

Substance Abuse/
Mental Health Issues Among Lawyers

Krill, Johnson, and Albert, 
The Prevalence of  Substance Abuse and Other Mental Health Concerns 

Among American Attorneys, 
10 J. Addict Med. 46-52, 2016



Participants

• 12,825 Lawyers

• 19 States

• Variety of  Legal Jobs
• Law Firms

• Sole Practitioner

• In-House Counsel

• Government

• Law Clerks

• Cross section ages, genders, marital status, stages of  career





Alcohol Use Findings

Over 20% - Problem Drinking

More Men than Women

30 and Younger  Highest Risk

Law Firm – Junior Associates



Mental Health Findings

Significantly 
Higher Mental 
Health Issues 
with Alcohol 

Abuse

23% -
Stress

28% -
Depression

19% -
Anxiety



Drinking Over Time

Gender/Age

Childhood Trauma/Abuse

Family History

Social/Cultural Factors



Signs and Symptoms
You or Your Loved Ones . . .



Increased use of 
Alcohol/Drugs Increases in Absenteeism Noticeable changes to 

hygiene

Depression/Withdrawal Resistance/Overreaction 
to company policy Mood Swings

Issues at Home



Ethics Scenarios
What should you do when you observe an LUI in progress?



Scenario 1

For over a year, you are involved in 
litigating a large case with opposing 
counsel, Joe Cuervo. During conversations 
with Joe, sometimes his speech seems 
slurred and his behavior seems off. 



Scenario 1 Cont.

The case proceeds to trial. On the second day 
of  trial, after returning from lunch, Joe’s speech 
is again slurred, and his behavior has changed. 
He appears to have a hard time holding exhibits 
and is unsteady on his feet. After approaching 
Joe to discuss an evidentiary issue, you smell 
what appears to be alcohol on his breath. 





Overview

Applicable Rules of  Professional Conduct –
Impaired Lawyers



Impaired Lawyer
Ethical Rules



Rule 1.1: Competence 

A lawyer shall provide competent 
representation to a client. Competent 

representation requires the legal knowledge, 
skill, thoroughness and preparation 

reasonably necessary for the representation. 



Rule 1.3: Diligence
A lawyer shall act with reasonable diligence and promptness in 

representing a client.



Rule 1.6(a): 
Duty to Withdraw 

A lawyer shall not represent a client or, where 
representation has commenced, shall withdraw 
from the representation of  a client if: 

(1) The representation will result in violation of  
the Rules of  Professional Conduct or other law; 

(2) The lawyer’s physical or mental condition 
materially impairs the lawyer’s ability to represent 
the client 



Observing Attorney
Ethical Obligations



Rule 8.3:

A lawyer who knows
another lawyer has 
committed a violation of  
the Rules of  Professional 
Conduct that raises a 
substantial question as 
to that lawyer’s honesty, 
trustworthiness or fitness 
as a lawyer in other 
respects, shall inform the 
appropriate professional 
authority.  

Duty to Report



Reporting Triggered

KNOWLEDGE A VIOLATION OF 
RULE

SUBSTANTIAL 
QUESTION FITNESS



Key: “Knowledge”



Options On How To Handle

Request Break During Proceeding

• Talk to Lawyer – if  you believe you can
• Discreetly Inform Court Clerk of  Issue/Request Meet with Court
• Request Continuance 

Contact Nevada Lawyers Assistance Program ("NLAP")/Lawyers 
Concerned for  Lawyers ("LCL")

Contacting Possible Mental Health Professional

Possible Reporting Obligation – Depending on Severity of  the Issue

ABA Formal Opinion 03-431, August 8, 2003 



Observing Judge?

Hearing/Question 
Counsel

Test for 
Drugs/Alcohol

Continuance If  Use Confirmed, 
Duty to Report



Scenario 2

You are a supervising attorney in a law office. One of  the 
attorneys under your supervision is Johnny Walker. For the 
first year or so, Johnny was a very productive and highly 
effective attorney. 

Johnny’s behavior and worked has changed. Now, Johnny 
routinely comes to work late and calls in sick – usually on 
Mondays. After observing Johnny, you notice his physical 
appearance has also changed – he is losing weight, his skin 
is gray/pale, his face is red, and his eyes are red and 
bloodshot. 



Scenerio 2: Cont.

Johnny’s performance is also getting worse – his 
writing becomes sloppy, he forgets to attend meetings, 
and his temper is short. Last week, you were informed 
by the local court staff  Johnny has been late to court 
hearings on several occasions on a large case and was 
not prepared. 

You suspect Johnny may be suffering from a 
substance abuse problem.





Ethical Considerations: 

Supervising Attorneys



Rule 5.1

• Shall make reasonable efforts to ensure that the firm has in 
effect measures giving reasonable assurance that all lawyers 
in the firm conform to the Rules of  Professional Conduct. . 
. 

• (b) A lawyer having direct supervisory authority over 
another lawyer shall make reasonable efforts to ensure that 
the other lawyer conforms to the Rules of  Professional 
Conduct.



Rule 5.1 Cont.

• (c) A lawyer shall be responsible for another lawyer’s 
violation of  the Rules of  Professional Conduct if:

• (1) The lawyer orders or, with knowledge of  the specific 
conduct, ratifies the conduct involved; or 

• (2) The lawyer is a partner or has comparable managerial 
authority in the law firm in which the other lawyer practices, 
or has direct supervisory authority over the other lawyer, 
and knows of the conduct at a time when its consequences 
can be avoided or mitigated but fails to take reasonable 
remedial action.



Issues for Supervising Attorney

Obligation to Adopt Measures to Prevent Violations of  Rules

Can accommodations be made to allow to work on legal 
matters WITHOUT violating the rules? 

Are there instances of  rule violations that have already 
occurred that are serious enough to cause “serious question” as 
to ability?

If  yes, did the knowledge of  these violations come from 
privileged information? 



Reporting vs. Privilege

Rule 8.3(c) – Reporting Obligations.

Disclosure not required if  the information is otherwise 
protected by Rule 1.6 or information gained by a 
lawyer or judge while participating in an approved 
lawyers assistance program, including but not limited 
to the Lawyers Concerned for Lawyers program



Reporting Violation 
Limitation

Rule 1.6 - Confidentiality of Information.

A lawyer shall not reveal information relating to representation 
of  a client unless the client gives informed consent, the 
disclosure is impliedly authorized in order to carry out the 
representation, or the disclosure is permitted by paragraphs (b) 
and (d).



Issues to Consider

May be able to report to 
LCL/NLAP without 
disclosing confidences

If  believe “duty to report” 
under Rule 8.3 but 

protected information –
must obtain “informed 

consent” from the client 
FIRST 

ABA Formal Opinion 03-
429, June 11, 2003; In re 

Clegg, 41 So.3d 1141 (La. S. 
Ct. 2010) (good example of  

handling supervised 
attorney situation)



Scenario 3

You are a new associate in the firm. You are asked to 
second chair a trial on a large case and you will be 
supervised by the first chair attorney, Jim Beam. Jim 
has been in the office for over 20 years and is one of  
the most experienced and respected partners in the 
firm. Trial in the case is approximately 4 weeks away. 
However, Jim routinely disappears from the office for 
days at a time. You are left trying to prepare for trial 
alone.



Scenerio 3: Cont.

When Jim returns, he appears hung over and ill. He 
tells you and the other attorneys in the office that he 
was away “working” on the case and “interviewing” 
witnesses. However, you are contacted by some of  the 
witnesses that Jim said he interviewed and they say 
they never spoke to Jim. You realize the case is not 
being properly prepared for trial and that there could 
be significant issues with Jim, who you suspect has a 
substance abuse problem.





Rule 5.2 –
Responsibilities of a Subordinate Lawyer.

(a) A lawyer is bound by the Rules of  Professional Conduct 
notwithstanding that the lawyer acted at the direction of  
another person.

(b) A subordinate lawyer does not violate the Rules of  
Professional Conduct if  that lawyer acts in accordance with a 
supervisory lawyer’s reasonable resolution of  an arguable 
question of  professional duty.



Remember. . .Failure To Report 
Can Be A Violation

Rule 8.4 - Misconduct.

It is professional misconduct for a lawyer to:

(a) Violate or attempt to violate the Rules of  
Professional Conduct, knowingly assist or induce 
another to do so, or do so through the acts of  another;



Possible Options

May contact another Supervising Attorney

(i.e., managing partner)

May contact NLAP/LCL

Contact Nevada State Bar 

• Depending on Severity of  Misconduct
• Depending on circumstance and relates to representation of  client, AGAIN must first 

obtain informed consent from the client before reporting

ABA Formal Opinion 03-429, June 11, 2003 



ABA Formal 
Opinion 03-429 
(June 11, 2003)

• Supervising Attorney 
(Scenario 2)

• Other Attorney in 
Firm (Scenario 3)
• Lawyers that Leave 

Firm

Three Scenarios



Scenario 4

Rumors abound in your small legal community that Judge 
Amber Ale may have a drinking problem. You recently heard 
that Judge Ale was seen intoxicated at Louis Basque Corner in 
Reno where she spilled water and yelled profanities at a waiter, 
and shouting “do you know who I am?” When the police 
arrived, she called them pigs and oinked. 

You were told that Judge Ale was also arrested for DUI. 

You have a case pending before Judge Ale and you have  
hearing set before her on a motion for summary judgment 
about a week after you hear the above gossip.



Scenario 4 Cont.

At your hearing, Judge Ale seems to have a difficult time 
walking onto the bench – appearing a bit wobbly. 

The case is called and you approach the lecture to argue. 
However, before you can begin, Judge Ale throws a pen at her 
courtroom deputy to get her attention and seems to ignore you. 

Undeterred, you begin your argument. After introducing 
yourself, Judge Ale begins to yell obscenities at you, calls you a 
“f*%$ing idiot” and tells you to sit down before she has you 
arrested. Her speech is clearly slurred and she seems to have a 
hard time sitting up. Judge Ale is clearly intoxicated. 





Real Case
Florida



What do you do?

Main consideration: 
Protect Client and 

their Rights

Immediate: Ask for 
recess, discuss with 
opposing counsel

Lawyer 
Representatives

State Judge: 
Judicial Complaint 

Discipline 
Commission

Federal Judge: 
Judicial Complaint 

(28 U.S.C. 351 

et. al.)

9th Circuit case
• Deere v. Cullen, 718 F.3d 

1124 (9th Cir. 2013) 
(incapacity of  judge in 
death penalty case)



Addict Their Loved 
Ones



Effects Of  Substance Abuse 
on Others

2012 – 10% Children Live with an Alcoholic Parent

2007 - 76 million Adult Children of  Alcoholics lived in United 
States (43% of  Population)

Addiction of  1 Addict affects (on average) between 7 to 10 
other people

Increases Risk of  Domestic/Family Violence

Children of  Alcoholics 4 times more likely to become addicts



What Can You Do

For Yourself  and the Addict



• Take Care of  Yourself
• Get Help for Yourself
• Programs (Open AA meetings, Al 

Anon, Therapy, etc.)
Self-Care

• Didn’t Cause
• Can’t Cure
• Can’t Control

Understand 
the Three 

C’s 

• Set Boundaries
• Detach with Love

Don’t 
Enable



• Can’t reason with 
booze/dope

Don’t Talk 
To Them 

When Using

• They have to want help 
• They have to be at a place to 

get help 

Consider 
Intervention

• Detox Facilities
• Treatment Facilities
• Outpatient Help/Treatment

Research



Resources Available

Lawyers Concerned for Lawyers

Nevada Lawyer Assistance Program

Twelve Step Programs/Support Groups



Additional Resources



• (301-443-3860)

National Institute of  Alcohol Abuse and 
Alcoholics  (NIAAA)

• (800-662-HELP) 
(800-662-4357)

Substance Abuse and Mental Health 
Administration (SAMHA)

• (301-443-1124)

National Institute of  Drug Abuse (NIDA)

• (866-615-6464)

National Institute of  Mental Health (NIMH)

Primary Care Physician



Conclusion
LEAVE Poll Everywhere

Text “Leave”
Hit “Send”


